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Section 504 and the Americans with Disabilities Act Amendments


The primary purpose of this document is to incorporate information about the ADAA, effective January 1, 2009, and discuss any impact upon Section 504 of the Rehabilitation Act of 1973, as amended, in the area of elementary and secondary education. In its introduction to the ADA Amendments Act, Congress states its intent that "the primary object of attention in cases brought under the ADA should be whether entities covered under the ADA have complied with their obligations," and that "the question of whether an individual's impairment is a disability under the ADA should not demand extensive analysis." The Office for Civil Rights states “The Amendments Act does not require ED to amend its Section 504 regulations.  ED’s Section 504 regulations as currently written are valid and OCR is enforcing them consistent with the Amendments Act.  In addition, OCR is currently evaluating the impact of the Amendments Act on OCR’s enforcement responsibilities under Section 504 and Title II of the ADA, including whether any changes in regulations, guidance, or other publications are appropriate.” OCR has revised “Protecting Students with Disabilities: Frequently Asked Questions about Section 504 and the Education of Children with Disabilities”; this document is referenced at the end of this article. It should be carefully reviewed.

It is important to remember that the ADA is a broad civil rights act extending protections to individuals with disabilities in private and public industry. The Act as amended retains the basic definition of disability, however it rejects the holdings in several Supreme Court decisions and portions of the regulations as previously written by the Equal Employment Opportunity Commission (EEOC).  The ADAA expands the definition of “major life activities” by including non-exhaustive lists; directs the EEOC to revise that portion of its regulations defining “substantially limits”, emphasizing that the definition of a disability should be interpreted broadly and including a conforming amendment to Section 504 to this end; and states that mitigating measures other than “ordinary eyeglasses or contact lens” shall not be considered in assessing whether an individual has a disability. 


To be eligible for a Section 504 Plan, a student must be determined to “have a physical or mental impairment that substantially limits a major life activity”. Section 504 regulations define a physical or mental impairment, but do not set forth an exhaustive list of specific diseases and conditions that may constitute physical or mental impairments.  Major life activities are defined through examples, but the list is not exhaustive.  The ADAA provides additional examples of general activities that are major life activities, such as lifting, bending, reading, concentrating, thinking and communicating”. Also included is a non-exhaustive list of examples of “major bodily functions” that are major life activities.  The Section 504 regulatory provision, though not as comprehensive as the ADAA, is still valid as its examples are not exclusive, and an activity or function not listed can still be a major life activity. There seems to be no need to make a change in local 504 written procedures because of the additional examples of a non-exclusive list.


The ADAA specifically rejects the meaning of “substantially limits” as defined by the courts in employment cases, and reaffirms the intent of Congress that the definition of disability is to be interpreted broadly and inclusively. The analysis of “substantially limits” should be whether a person’s activities are limited in condition, duration and manner. OCR is currently evaluating the impact of the ADAA on OCR enforcement responsibilities to determine whether any changes in Section 504 Regulations, guidance or other publications are appropriate.  The definition as suggested on page 14 of the CASE book (significantly restricted) may need to be applied less strictly, specifically as the ADAA states that the definition of disability must be construed in favor of broad coverage under the Act. Even so, the ADAA is not designed to provide educational protection through services, as is Section 504.


The change in interpretation regarding mitigating circumstances is the most problematic change for school staff.  This change is reflected in the Eligibility Form provided by Perry Zirkel during the CASE Webinar on ADA changes. “Mitigating measures” is addressed on page 13 in the CASE 504 book, referencing the Sutton case; the decision in that court case was specifically rejected in the ADAA. In essence, the 504 team may find that while a disability is present when consideration is made without regard to the mitigating circumstances, a 504 Plan may not be required as the “problem” experienced by the child is not currently occurring. Some 504 teams are indicating that the child may be child with a disability, but that a 504 Plan is not necessary at present; the team then develops a plan for close continued monitoring of the child’s educational success. Note that this monitoring would include any serious disciplinary issues that might occur. 
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